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To the Honorable Judges of the Supreme Court of Appeals
of Virginia:
Your petitioners, Milton Smith and Mrs. Etta Smith, re-
spectfully represent unto your Honorable Court that they
are aggrieved by a certain decree entered on the 12th day of
August, 1938, by the Circuit Court of Chesterfield County,
Virginia, in a certain cause then depending in the said court
in the Chancery side thereof, wherein Robert L. Holt was
complainant and your petitioners were defendants, who are
referred to herein as designated there. The pleadings, rul-
ings of the Court, the evidence and the final decree of the
court are set forth in the Record which is hereto attached.
STATEMENT OF THE CASE.
On the 21st day of June, 1935, the complainant, filed his
bill of complaint in this which said bill is found on page 1
of the Record. The said bill of complaint set forth the fol-
lowing facts: That the complainant and the defendants are
adjoining landowners in the Village of Matoaca, Chester-
field County, Virginia; that the defendants planted or caused
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to be planted on their land about one foot from the bound-
2* ary line of the complainant's land a *privet hedge; that
the defendants permitted and allowed the said hedge to
grow to a great height, to-wit 8 or 10 feet; that the roots,
branches and shoots from the defendants' hedge invaded the
complainant's land and caused the injury and the damages
which the complainant alleges in his bill of complaint. The
complainant recites a number of resorts to the Trial Justice
Court, of Chesterfield County, but does not allege that he
made any attempt to cut the branches or the roots of the
hedge at his line or that he expended any effort in preventing
the shoots from the hedge from taking root and growing upon
his land. He alleges that the defendants permitted the hedge
to grow as is alleged in order to spite the complainant.
The complainant then prayed that the court enter a man-
datory injunction permanently restraining the defendants
from permitting the said hedge to encroach upon the com-
plainant's land and that judgment be entered requiring the
defendants to respond in damages to the extent of $300.00.
To the said bill of complaint the defendants filed their de-
murrer (R., p. 8) on the ground that the said bill did not
state a case cognizable in equity and that the alleged injuries
were damn-um absque injuria.
On the 26 day of January, 1938, the court overruled the
said demurrer, and the testimony found on page 15 of the
Record was taken. On the 12 day of August, 1938, the
court entered the final decree which mandatorily and perma-
nently enjoined the defendants from permitting the
3' ""said hedge to encroach upon the complainant's land
and entered judgment in favor of the complainant against
the defendants in the sum of $200.00 for damages. The said
final decree is found on page 24 of the Record.
ASSIGN-MENT OF ERROR.
Your petitioners assign the following error:
1. The court erred in overruling the defendants' demurrer
to the said bill of complaint.
2. The court erred in entering the injunction contained in
the decree of Angust 12, 1938.
3. The court erred in awarding damages to the complain-
ant and in entering judgment against the defendants for the
sum of $200.00.
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ARGUMENT.
The law applicable to the facts set forth above and appli-
cable to this case is of first impression in this state. Your
Hlonorable Court, so far as counsel has discovered, has never
passed upon the right of the complainant to pursue the rem-
edy which he has pursued in this case. The law here involved
is not settled in this country. Some jurisdictions apparently
hold to the ruling adopted by the trial court. However, it
appears that in the case of the States of California and
Washington the decisions are based on statute and not on
common law.
The case of 31Mihalson v. Xutting (Mass.) 175 N. E. 490,
76 A. L. R. 109, decided on April 6, 1931, and one of the
most recent expressions of any of our courts of last re-
4" sort, :most clearly sets forth the principles from your
petitioner's point of view. In that case plaintiff sought
a mandatory injunction to compel removal of roots and per-
manent injunction restraining' the defendants from allowing
the roots to encroach on the plaintiff's land together with
damages. The bill was dismissed and the plaintiff appealed.
The court held as follows:
"There is no error. The law of Massachusetts was stated
in Bliss v. Ball, 99 Mass. 597 by Chapman C. J. to be: 'As
against adjoining proprietors, the owner of a lot may plant
shade trees upon it, or cover it with a thick forest, and the
injury done to them by the mere shade of the trees is damnum
absqne ivjuria. It is no violation of their riglts'. We see
no distinction in principle between damae done by shade,
and damage caused by overhanging branches or invading
roots. The principle involved is that an owner of land is at
liberty to use his land, and all of it to grow trees. Their
growt'h naturally and reasonably will be accompanied by the
extension of boughs and the penetration of roots over and
into adjoining property of others. As was said in Coimtrg-
man v. Li.qthill, 24 Hun. (N. Y.) 405, 407; 'It would be in-
tolerable to give an action in the case of an innoxious .tree
whenever its growing- branches extend so far as to pass be-
yond the boundary line and overhang a neighbor's soil.' It
would be equally intolerable where roots penetrate the neigh-
bor's soil.
5* "'The neighbor, though without right of appeal to
the courts if harm results to him, is, nevertheless, not
without remedy. His right to cut off the intruding boughs
mnd roots is well recognized. His remedy is in his own hands.
The common sense of the common law has recognized that it
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is wiser to leave the individual to protect himself, if harm
results to him from this exercise of another's right to use
his property in a reasonable way, than to subject that other
to the annoyance, and the public to the burden, of actions
at law, which would be likely to be innumerable and, in many
instances, purely vexations.
"The cases where resort to the courts has been attempted
are few. The result we have reached is supported by the
decision in Hardon v. Stultz, 124 Iowa 440, 100 N. W. 329,
Grandona v. Lovdal, 70 Cal. 161, 11 P. 623, Id., 78 Cal. 611
21 P. 366, 12 An. St. Rep. 121, and the reasoning in Gulf,
Colorado & Swnta Fe Railw'ay Co. v. Oakes, 94 Tex. 155, 58
S. W. 999, 52 L. R. A. 293, 86 Am. St. Rep. 835; Crowhurst v.
Burial Board of Amersham, 4 Ex. D. 5; Giles v. Walker, 24
Q. B. Div. 656. We are unable to agree with Ackenma% v.
Ellis, 81 N. J. Law 1, 79 A. 883, Buckingham v. Elliot, 62
Miss. 296, 52 Am. Rep. 188; Brock v. Conmecticut & Pas-
sumpsic Rivers Railroad Co., 35 Vt. 373. The majority opin-
ion in Gostina v. Ryland, 116 Wash. 229, 199 P. 298, 18 A. L.
R. 650, contra, is based, apparently, on a state statute.
6" See 1 C. J. page 1233, for a collection of *the cases. In
this commonwealth, there was no actionable nuisance
and no right of recourse to equity."
See note in 18 A. L. R. page 659, where it is stated that
"there are a few decisions which recognize the right of a
landowner, whose premises are invaded by the overhanging
branches of a tree standing on the land of another, to main-
tain an action to compel the latter to remove the branches"
and cites certain cases sustaining that view, but quotes at
length from Tanner v. Wallbrum, 77 Mo. App. 262 and Gran-
dona v. Lovdal, 78 Cal. 611, holding that such right did not
exist. The note clearly indicates that the better holding is
that no such right exists.
Now it is clear that the planting of the hedge by the de-
fendants was a reasonable exercise of their rights. Not a
single affirmative act on the part of the defendants is alleged
as a violation of the rights of the complainant. The com-
plainant predicates his case, at best, simply upon a passive
neglect by the defendants. And it must be noted that this
took place not in a thickly populated metropolis, but in an
unincorporated village in the County of Chesterfield. Life
in such a village is not complicated and there is no ordinance
or statute governing the rights of the parties.
The record shows no act on the part of the complainant
calculated to mitigate damages or the injury which he claims
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to have sustained. In fact Mr. Ilolt's testimony (R., p.
7'": 20) '"shows that he considered the growth of shoots upon
his premises to be the major part of his damage. lie did
not make even the slight exertion necessary to prevent the
growth of shoots and bIanehes upon his own soil. The tes-
timony, all adduced by Mr. Hlolt, shows him at all times seek-
ing to develop litigation against Mr. Smith. Still there is
no allegation in the bill and no instance in the record of an
affirmative act on tile part of Mr. Smith against Mr. Holt.
How can a passive man be guilty of spite ? We earnestly
submit that a court of equity should not entertain a case in
which the complainant went to no pains to protect his own
property.
The decree of August 12, 1938, leaves the door open to the
complainant to harass the defendants continuously. May we
ask, if the law applied by the court in this case is correct,
whether there is any limitation to its application? Does it
apply only to privet hedges or does this ruling embrace within
its sweep wire grass, weeds and other natural growths ? Caii
there he reasonable any distinction between the natural
growth of a hedge lawfully set out and the natural
orowth of weeds and bushes seeded by nature? Is the rul-
ing applicable to large lots or to acreage ? Is the only limita-
tion upon this power of injuletion confined to the whims,
fancies and dyspeptic dispositions of adjoining property own-
ers ? Shall free men be at the mercy of litigious men? Can
any refinement of reasoning be developed to determine
8 "' when to enforce such a ruling 'and to what extent it
should be enforced ? The answer to all this is the quota-
tion from Michalson v. Nutting, sq)ra: "The common sense
of the common law has reco2nized that it is wiser to leave
the individual to protect himself, if harm results to him from
this exercise of another's righlit to use his property in a rea-
sonable way, than to subject that other to annoyance, and
the public to the burden, of actions at law, which would be
likely to be innumerable and, in many instances, purely
vexatious."
We submit that the demurrer should have been sustained;
that the injunction should have been refused and the bill of
complaint dismissed.
We submit, in so far as the order requiring the defend-
ants to respond in danmages to the extent of $200.00 is con-
corned, that the complainant did not use any effort to mitigate
the damages which he claims to have sustained. The prin-
ciple that a person must show that he used reasonable efforts
to mitig'ate or prevent damages to him caused by the acts of
another before he can recover damages, is hornbook law, and
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has been stated many times by Your Honorable Court. There
is in this record not a scintilla of evidence to show any such
efforts, nor was any attempt made to show what the cost of
cleaning up the place would be. The evidence upon dam-
ages is purely assertion and is speculative and vague. It is
not specific enough to be susceptible to rebuttal. Even if the
harsh doctrine enunciated in this case were the law no
9" damages should have been allowed the complainant *upon
the evidence contained in this record, and the defend-
ants were not called upon to answer and rebut such vague
assertion and speculation. We submit that the court erred
in the particulars set forth above.
Wherefore, and for the reasons above given, your peti-
tioners pray that an appeal and supersedeas be granted to
the above mentioned decree and that the said decree and this
cause be reviewed and reversed and that the said bill of
complaint be dismissed and/or that the said cause ,be re-
manded to the Circuit Court of Chesterfield County for fur-
ther proceedings to be had in conformity with the views of
Your Honorable Court. And your petitioners hereby adopt
this petition as their brief, and request oral argument upon
the same.
WILLIAM OLD,
Attorney for Petitioners.
I, William Old, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby state that I have
examined the record of this case and am of opinion that
there is error in the said record, and that the said judgment
should be reviewed and reversed.
WILLIAM OLD.
I, hereby certify that I have on the 19th day of October,
1938, deposited in the United States mail a copy of the above
and foregoing petition directed 'to E. D. Lucas, Esquire,
Union Trust Building, Petersburg, Virginia.
WILLIAM OLD,
Received October 21, 1938.
M. B. WATTS,
Clerk.
November 22, 1938. Appeal and supersedeas awarded by
the court. Bond $300.
M. B. W.
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RECORD
VIRGINIA:
In the Circuit Court of Chesterfield County.
Robert L. Holt, Complainant,
V.
Miiton Smith, and Mrs. Etta Smith, Defendants.
IN CHANCERY.
BILL FOR INJUNCTION AND DAMAGES.
To the Honorable Edwin P. Cox, Judge of the Circuit Court
of Chesterfield County, Virginia.
Your complainant, Robert L. Holt respectfully represents,
That Complainant, Robert L. Holt, is seized and possessed
of a tract of land situate on Johnson Street, in the town of
Matoaca, Chesterfield County, Virginia, known and described
as Lot No. 2, on a map or plat made by S. A. Mann, Virginia,
known and described as Lot No. 2, on a map or plat made
by S. A. Mann, Surveyor, dated May 3rd, 1899, duly filed in
the office of the Clerk of Chesterfield County, Virginia, and
more fully described in deed to your complainant from A. B.
Lockett, Trustee, dated July 10t), 1899, recorded in D. B. 98,
at page 55, of said Clerk's records ; toogether with the improve-
ments thereon and thereunto apipertaining, and consisting of
his home place or residence, on which your complainant has
expended large sums of money by way of improvements to
make the same attractive and valuable and for many years
has maintained as his home with great pride, etc.
Your complainant further represents that the defendants,
Milton Smith and his mother, Mrs. Etta Smith have for a
number of years owned the lot of land adjoining your coi-
plainant on the East, to-wit, lot No. 3, fronting on said John-
son Street described above, and running back some
page 2 - two hundred odd feet, and have maintained on their
said lot certain hedges, shrubbery and trees which
they planted thereon; that the said defendants have set and
maintained their said hedges, shrubbery and trees approxi-
mately 12 inches back from the division or Party line between
the said two lots; that your complainant a number of years
ago erected cast iron, and steel wire and wood posts fencing
approximately six (6) inches back from said division oi
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party line, paralleling the said line; that there is approxi-
mately 18 inches of space between the trunks of the defend-
ants' hedge row, and your complainant's fence aforesaid,
which fence is approximately 6 feet in height.
Your complainant further represents that some years ago
ill-feeling developed between the defendants and your com-
plainant, as result of your complainant demanding and in-
sisting that the defendants, (1)-should keep the branches of
their said hedge, and shrubbery and trees from growing wild
through and overhanging the said fences of your complain-
ant, which caused the paint of said fences to be rubbed off,
resulting, in the loss of the paint thereon, exposure of the
metal to the, elements of rust and decay, and by shading and
keeping damp the wood parts of said fencing causing the
same to rot and decay, and further prevented the preserva-
tion of the said fencing, etc., and
(2) That the said defendants keep the roots of their said
hedges, shrubbery and trees from spreading underground
into the aforesaid lot and premises of your complainant, and
growing a wilderness of sprouts, suckers and shoots on the
said lot of your complainant, thereby destroying the benefit,
usefulness and enjoyment of a very large portion of com-
plainant's lot of land, to which use, benefit and en-
page 3 joyment he is entitled by law, for flower beds,
lawn grass and other uses.
Your complainant further alleges that the injury and loss
of the use, benefit and enjoyment of the said lot as aforesaid
has resulted in damages in at least the sum of Two Hundred
Dollars, ($200.00) inflicted on and upon your complainant
by the defendant by reason of the destruction of the paint
and injury to the fencing as above set out, and that the said
injury, loss and damage is continuing, lasting and flagrant
trespass on and injury to your complainant's rights and in-
terests.
Your complainant further represents that the defendants
have in the past, and are continuing in the present, and un-
less the prayer prayed for herein is granted will continue to
maintain their said hedges, shrubbery and trees in a manner
as to constitute a nuisance and inflict serious irreparable in-
jury to the use and value of your complainant's property;
that they have continuously allowed their said hedge and
shrubbery to grow to the unseemly height of 10 to 12 feet,
wild and untrimmed, through spite, and allowed the same
to grow over and into your complainant's property to vary-
ing distances from several inches to several feet; and have
allowed the roots from the said hedges, shrubbery and trees
to grow over, oil and into your complainant's lot for a dis-
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tance of 10 feet or more, from which sprout a wilderness of
suckers, shoots and sprouts all over the yard of your com-
plainant, continuously, making that part of complainant's
yard useless.
Your complainant further represents that it is impossible
in view of the location of the fencing and hedge-
page 4 row for him to cut the branches, limbs and roots of
tire defendants' hedge, shrubbery and trees, even if
it were safe for him to do so, but that your complainant would
not hazard cutting any part thereof as he would undoubtedly
be met with continuing actions at law for alleged damages to
defendants' shrubbery, hedged and trees, at each attempt to
protect his property, if indeed a personal encounter could
be avoided with the defendant Milton Smith, at every at-
tempt of the complainant to preveit the unlawful trespass,
injury and damage to his bome by the defendant.
Your complainant represents that he has repeatedly coin-
plained to the defendant, and has repeatedly caused the do-
fendant, Milton Smith, to be summoned to the Trial Justice
Court, of Chesterfield County, even had peace bond placed
on him, in fruitless effort to have the said nuisance and in-
jury abated, but that the nominal fines imposed have ag'-
gravated rather than termina t ed the said impositions and
caused the defendant to further vex, annoy and threaten
your complainant, until your corrplainant fears that if the
present intolerable conditions are allowed to continue that
the threats of personal vioence reported to >our complIainr-
ant will be carried out, and no relief be secured. Your coin-
plainant wishes to avoid any- tntoward acts or conditions that
may or might cause a breach of the peace, and 1pon being
advised that there is apparetly r9o ecourse bt by appeainQ
to this Honorable Court for relief, regretfully brings this
suit to secure relief from tire rnisance, the inJury infdicted
and the intolerable conditions whidi the defendant has al-
ready inflicted, and contimnes to inflict on your complainant,
for a unandatory injunction to be directed agrainst the do-
fendants, and each of them to require them per-
page 5 petually to prevent their said hedges, shrubbery
and trees f.om tile unlawful trespass, encroach-
ment, and or from allowing same to grow through and over
the said fences of -your complainant, and to require them
perpetually to prevent the roots of their said shrubbery,
hedges and trees from the unlawful trespass, encroachment,
and/or from the gro-wing throigh and in the land, lot or yard
of your complainant, an~d to abate the nuisance complained
of herein, fortliwith.
Your complainant further alleges that damages are due to
6upreme Court of Appeals of Virginia.
your complainant by the defendant in the sum of Two Hun-
dred Dollars, ($200.00) for injury, loss, expense and damages
already caused by the defendant as aforesaid.
Wherefore your complainant, being, remediless save in a
court of Equity, where such matters are alone, and properly,
cognizable, prays,-That the defendants, Milton Smith, and
Mrs. Etta Smith be made parties hereto, and required to an-
swer, but not under oath, answer under oath being hereby
expressly waived; that the will take testimony that appro-
priate mandatory injunction may issue; that they, and each
of said defendants may be perpetually restrained and en-
joined from maintaining the nuisance complained of, and/or
from maintaining said hedges, shrubbery and trees in such
manner as to injure or trespass upon the property, above or
below the surface of the ground of your complainant, as
aforesaid; that the defendants be required to pay to your
complainan t the sum of Two Hundred ($200.00) dollars as
damages, for loss, of use of lot, injury, and damage already
inflicted upon the complainant by the defendant, including
expense of repainting fencing, damage to said fene-
page 6 ing etc., together with his proper costs and charges
in this behalf expended, including reasonable coun-
sel fee; and that complainant may have such other, general
and further relief as the nature of his ease require and to
Equity shall seem meet. May proper process issue.
And as in duty bound your complainant will ever pray,
,etc.
ROBERT L. HOLT,
Complainant.
E. D. LUCAS,
Counsel for complainant.
State of Virginia,
County of Chesterfield, to-wvit:
I, Walter N. Perdue, a Notary Public, of and for the County
aforesaid and State of Virginia, do hereby certify that Rob-
ert L. Holt whose name is signed to the foregoing bill, has
this day appeared before me in person in my said County
and made oath before me that the several matters and things
set forth in the said Bill are true, except, so far as they are
stated therein to be upon information, and where they are
stated to be on information he believes them to be true.
Given under my hand this 21st day of June, 1935.
WALTER N. PERDUE,
Notary Public.
M. Smith and Mrs. E. Smith v. Robert L. Holt.
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In the Circuit Court of Chesterfield County.
R. L. Holt
V.
Milton Smith and Mrs. Etta Smith.
The joint and separate demurrer of Milton Smith and Mrs.
Etta Smith to a bill of complaint filed against them in the
Circuit Court of Chesterfield County by R. L. Holt, defend-
ants demur to the said bill of complaint, and say that the
same is not sufficient in law; and for g rotnds of demurrer
defendants say that the bill sets forth no grounds for equi-
table relief, and that a court of law is the forum to which
plaintiff should resort.
MILTON SMITH,
MRS. ETTA SMITH,
By counsel.
1IUNSDON CARY, p. d.
page 8 Robert L. Holt
V.
Milton Smith and Mrs. Etta Smith
The said defendants by counsel say that the Bill of Com-
plaint in this suit is not suflcient in law and states the
gr'rounds of demurrer relied on to be as follows:
1st: The Bill of complaint states that the hedge com-
plained of is located entirely upon the land of the said de-
fendant, 12 inches from the boundary line between the land
of the defendants and the complainants. Therefore, any
damage which may be suffered by the complainant by rea-
son of the existence of said hedge is as a matter of law
damnum absqvge iijuria.
2nd. The Bill of Complaint shown upon its face that the
defendants have simply suffered the hedge to grow naturally;
that the said defendants have been guilty, of no affirmative
,act towards the said complainant. Therefore, as a matter
of law the act of the defendants cannot be construed to be
an act of spite towards the complainant as alleged in the
said Bill of Complaint.
WILLIAM OLD, p. d.
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page 9 And in said Court, January 17th, 1938.
Robert L. Holt
V.
Milton Smith and Etta Smith
This cause came on this day to be heard upon the bill of
complaint and upon the demurrer heretofore filed on be-
half of the defendants and was argued by counsel.
On consideration whereof the court doth take the same
under consideration until January 26th next.
page 10 And in said Court, January 26, 1938.
Robert L. Holt
V.
Milton Smith and Mrs. Etta Smith.
On consideration of the demurrer filed in the above en-
titled cause the Court doth overrule the demurrer.
page 11 Robert L. Holt
q'.
Milton Smith, et al.
To the Honorable J. Garland Jefferson, Jr., Judge of said
Court.
Your petitioners Milton Smith and Mrs. Etta Smith
showeth unto your honor the following facts:
That on the 21 day of June, 1935, the complainant filed his
bill of complaint in this cause against your petitioners, to
which said bill your petitioners duly demurred. Upon the
said demurrer argument by counsel was made and briefs
filed, and the court filed opinion sustaining the said de-
murrer.
However, no formal decree was entered in the cause until
the .... day of February, 1938, when the court entered de-
cree overruling the said demurrer. Your petitioners earnestly
submit that the said opinion correctly propounded the law
in this cause and your petitioners respectfully pray that your
honor will grant a rehearing of the issue presented by the
said demurrer.
WILLIAM OLD, p. q.
M. Smith and Mrs. E. Smith v. Robert L. Holt.
page 12 Robert L. Holt, Complainant
V.
Milton Smith,'et al., Defendants.
ANSWER TO THE PETITION OFFERED BY DEFEND-
ANT, TO REHEAR AND SET ASIDE ORDER
OVERRULING DEMURRER.
To the Honorable J. Garland Jefferson, Jr., Judge of said
Court.
This complainant showeth unto your Honor:
1. That the statement of alleged facts in said petition is
not correct, in that there was no argument on the briefs until
January 26th, 1938, on which date the court heard each at-
torney at great length, and asked the question "Have you
gentlemen filed all you wish to file, and said all you wish to
say"? to which each counsel answered "Yes, Sir". Then
the Court delivered his opinion, substantially as follows:
'"I have given a great deal of thought to this case, and I
overrule the demurrer. Mr. Old will you prepare the order?
Shall I say when the evidence must be presented?" Coun-
sel stated the depositions would be started promptly.
Mr. Old refused to prepare a decree "against his client"
to use his expression. Counsel for the complainant prepared
a decree in accordance with the court's order, which was sub-
mitted to the Court, approved, then presented to Mr. Old,
at the Court's direction, who endorsed it, without one word
of objection, or exception, in or out of the record, and the
Court entered it. Notice of the taking of depositions by the
complainant was presented to Mr. Old in Feby. or early
March, closed March 10th and filed, service thereof in legal
and timely manner accepted, and Mr. Old was present at the
taking of the depositions in each instance, and
page 13 every requirement on the complainant was com-
plied with.
The defendant is aware that the court was trying another
matter when the briefs were presented; they were not pre-
pared until after the Court stated" there should be some
Virginia authorities, and that the Court suggested that the
briefs "be left with the Clerk" which was done.
Counsel has many copies of letters, and made numerous
requests orally to the court, urging that a date be set, during
the past three years to hear argument on the briefs, which
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show the authorities relied on by the defendant did not sup-
port his contention, and several dates set for such argument,
but usually the defendant was absent, and argument could not
be had until January 17th, 1938, when he used most of his
time in reminding the court of his letter in August, 1935, writ-
ten before argument and before considering' the briefs. The
court never entered any decree, formal or otherwise, and
frankly stated on several occasions his dissatisfaction with the
original hasty conclusion.
Counsel did not move the Court for rehearing of his argu-
ments at time of the arguments because he knew he would get
nowhere with such a motion, This is apparent by the fact he
made no objection and took no exception and waived such.
We earnestly plead that laches, waiver and the fact that he
has been heard both on filing of authorities and on argument
to full extent that he desired to be heard, all bar a re-
opening of such argument on demurrer which has definitely
and unequivocally been overruled and evidence directed to
be taken. Such evidence having' been taken for complainant,
with the defendant represented and cross examining it is
submitted defendant has waived right to take evidence at
this late date, after the court has been moved
page 14 at calling of the docket to enter judgnent oM,
the Evidence of comnplainant, and May 13th, set
down to hear it.
The defendant has neither answered or taken or filed any
evidence, given notice. By such tactics the defendant can,
and judging by the past procedure, will, forever bar adjudi-
cation of this cause until after the principals and witnesses
have passed to their reward. To this proposed further
dilatory plea the complainant most earnestly objects. Liti-
gation must end sometime. We submit the defendant has
abandoned this cause.
Very IRespectfully,
R. L. HOLT, Complainant,
By counsel.
E. D. LUCAS, counsel.
pa'e 15 Virginia,
In the Circuit Court of Chesterfield County.
Robert L. Holt, Complainant,
M .
-Milton Smith, and Etta Smith, Defendants.
M. Smith and Mrs. E. Smith v. Robert L,. Holt.
Mr. J. E. LaPrade.
DEPOSITIONS, FOR COMPLAINANT.
The depositions of R. L. Holt, et als., taken before Fisher,
Notary Public, in and for the City of Petersburg, State of
Virginia, pursuant to notice hereto attached, at the office of
E. D. Lucas, Attorney, 711 Union Trust Bldg., Petersburg,
Virginia, between the hours of 10 o'clock a. in. and 6 o'clock,
p. m. on the 10th day of March, 1938.
Present, R. L. Holt, Complainant,
E. D. Lucas, Attorney for complainant,
Win. Old, Attorney for defendants.
After being duly sworn
MR. J. E. LAPRADE,
a witness of lawful age, testifies as follows:
Examined by Mr. Lucas:
Q. Mr. La Prade, please state your name, age and busi-
ness?
A. Joseph E. LaPrade, age 61, Civil Engineer and sur-
veyor.
Q. Mr. La Prade are yon familiar with the line of the lot
of Mr. R. L. Molt in Matoaca, Va.
A. Yes.
Q. Have you had occasion to check those lines, and if so
when'?
A. Yes. On July 30th, 1931.
page 16 } Q. Did you observe the hedge growing between
the homes of Mr. Holt and Mrs. and Mr. Smith,
at that time ?
A. Yes.
Q. What was the condition of the hedge and surroundings
then?
A. The hedge was planted from 12 to 15 inches over on
the Smith lot. That is it was more than a foot from Mr. Molt's
lot line. ]-\[r. Holt's fence is back from his line from 6 to 12
inches. The line betwen the Holt and the Smith properties
is between Mr. Holt fence and the Smith hedge. We found
an iron rod, the original corner posts to run the line by, at
each end of the line. This is July 30th, 1931. At this time
I did not make any notes with reference to the height of the
hedge, but December 22nd, 1932, I was on the property again
with Mr. Z. F. Lyman, Attorney, and found that the hedge
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on the Milton Smith lot was about 8 feet high, and extended
over the line on the Holt property generally about one foot,
but at certain points especially near the front of the lot as
much as three (3) feet. I see in my notes made at that time
that the snow bent the hedge more than that distance over
onto the Holt lot.
Q. Did you observe whether there were any sprouts or
growth from the hedge, growing from roots on the Holt lot,
if so to what extent?
A. I made no note of that. As stated there was snow on
the ground at the time.
Q. Was the hedge growing through the fence or not, upon
your second trip ?
A. Yes.
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Examined by Mr. W i. Old:
Q. What kind of hedge was that Mr. LaPrade?
A. My recollection is that it is a privet hedge. That is it.
Q. This is not a noxious growth is it?
A. No. Not as I understand the word noxious.
Q. Would it be possible for Mr. Smith to trim this hedge
on the line without going on Mr. Holt's property?
A. If Mr. Smith had kept his hedge under control I think
he would have no trouble in trimming it from his side of the
hedge; but if he wants his hedge to be 8 or 10 feet high then
of course it would be necessary to trim it from Mr. Holt's
side of the line.
Q. How far is this hedge from Mr. Holt's house?
A. I did not locate Mr. Holt's house as to this, it might be
15 ft. or 30 ft. It is a good distance.
And further this deponent sayeth not.
Signature waived.
page 18 MR. HARVEY S. WELLS,
a witness of lawful age being first duly sworn de-
poses and says as follows:
Examined by M\r. Lucas:
Q. State your name, age, and residence, please.
A. Harvey S. Wells, aoe 40, 1421 Oakdale Ave., Peters-
burg, Va., bricklayer by trade.
A. Smith and Mrs. E. Smith v. Robert L. Holt.
Mr. Harvey S. Wells.
Q. Mr. Wells, are you familiar with Mr. Holt's property in
Matoaca ?
A. Yes, sir.
Q. Do you know Mr. Milton Smith by sight?
A. Yes, sir.
Q. What do you know about the condition of the hedge
between the Holt and Smith properties?
A. Well all I know about the condition of the hedge, it is
growing all over his lot, about ten feet.
Q. What do you mean, by about ten feet? 10 feet high or
over ten feet of the ground from the division fence?
A. Over ten feet of the yard from the division fence.
Q. Have you, or have you not heard Mr. Milton Smith
make any statement about this condition of the hedge?
A. I was going through Matoaca about two years ago and
stopped down there at Mr. Hedgepeth's store to get a drink.
While I was drinking I heard some fellow ask him "why
didn't he trim his hedge and keep it off of Mr. Holt? He said
he was letting it grow to spite that damned family next
door. "
Q. When did you see that hedge the last time?
A. Three weeks ago.
Q. How high was it, if you noticed the height?
A. It was higher than my head.
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Q. Mr. Wells, you say you simply overheard a conversa-
tion between Mr. Smith and some other person about two
years ago?
A. Yes, sir, I heard them talking.
Q. Do recall what led up to that conversation?
A. No, sir, I do not. I just went in the store to get a
drink and I heard some fellow ask him why he didn't trim
his hedge. That was the first I heard of it.
Q. You say that the hedge is growing over ten feet on Mr.
Holt's property, you mean I presume that you mean that'
shoots from the hedge are growing on Mr. Holt's land?
A. I mean that the roots are growing over and sprouts
have sprung from the roots on Mr. Holt's yard.
Q. Has Mr. Holt attempted to eliminate that condition?
A. I couldn't tell yon.
Q. Do those shoots grow on Mr. Smith's land too?
A. No, sir.
Supreme Court of Appeals of Virginia.
Mr. R. L. Holt.
And further this deponent sayeth not.
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page 20 MR. R. L. HOLT,
the complainant after being duly sworn deposes
and says as follows:
Examined by Mr. Lucas:
Q. Mr. Holt, please state your name, age and residence
A. Robert L. Holt, 67, Matoaca, Va.
Q. You are the plaintiff in this suit?
A. Yes.
Q. Mr. Holt you are asking the Court to restrain Mr. and
Mrs. Smith from allowing their hedge to grow over, injure
and trespass on your property. Please state to the court
how the hedge has damaged you, and for how long?
A. He hasn't taken any interest in the hedge at all, or as
Mr. LaPrade said we wouldn't have had any trouble at all.
I think I have suffered great injury by it growing so. The
fence was all put up at the same time. I went over it Sun-
day and that where it is covered by the hedge has rottcn
my post and rusted my wire. I have repeatedly asked him
to keep it off of me, and it did no good, that is why I am in
court. At the lowest I think I have been damaged $300.00
for loss of use and damage to my yard and fencing. He
couldn't cut it to save his neck unless lie walked on me to do it
as it is now. I moved my fence back 6 or S inches off of the
line. I thought that would get peace, but it did no good. I
cut these bushes and shoots down for a long time, but it did
no good, in my yard. I got tired of it. I cannot raise any-
thing on my yard there, I can't raise any flowers, I can't mow
my lawn. To sum the whole thing up I can't use my own
property.
Q. How tall has the hedge been from time to time?
A. Mr. LaPrade says 8 feet. I think 8 to 10
page 21 feet. The roots are constantly expanding-, and
growing worse. I have never had any trouble as
long as Mr. Smith's father lived there, over 22 years.
Q. Mr. Holt, I hand you some photographs you have pre-
sented. Tell the court what they are?
A. They represent my yard now and the condition it is in,
and what condition the fence is in. Mr. Harvey Wells and
I took them about three weeks ago.
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Q. Do you want to file them as exhibits in this record?
A. Yes.
Q. What kind of hedge is it?
A. Privet, is all I have ever heard it called.
Q. How long has this been going on.
A. Ever since Mr. Milton Smith put the hedge there, after
his father's death.
Q. How many times have you been to court, or to the
Trial Justice or to Mr. Smith about this trespass?
A. I have had his wife once and him twice. I went to Mr.
John W. Snead. First he put Mr. Smith under a peace bond.
Later he sent for me after it had gotten worked up, and
Justice Snead said he wanted us to build a tight board fence
between us, and stop the trouble, each to pay half. I agreed
but Mr. Smith would not, and it has run on this way. I had
set sod along my fence, but Mrs. Smith dug it up under my
fence on my property. Mr. Snead only taxed her with costs.
This was October 1926. It has gone from bad to worse ever
since. The warrant, certified copy is filed as Exhibit G. I
want to end the trouble between myself and my neighbor
once and for all.
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Examined by Mr. Old:
Q. Mr. Holt, did you ever attempt to cut these roots on
your line to prevent the shoots from invading your prop-
erty?
A. I just told him that I cut them for years, until I got
tired of it. Sure I cut them.
Q. Then you have been troubled with the shoots only since
you stopped cutting them yourself?
A. I have been bothered with that stuff in my yard for 7
or 8 years.
Q. When did you stop cutting them.
A. Soon after that.
Q. Could Mr. Smith cut those roots on the line without
coming over on your property?
A. He cuts his hedge without coming on my property. I
never kicked about his coming on my property to cut the
hedge.
And further this deponent sayeth not.
Signature waived.
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a witness of lawful age after being duly sworn
deposes and says as follows:
Examined by Mr. Lucas:
Q. Mr. Traylor state your name, age and business occu-
pation?
A. Win. G. Traylor, age 43, real estate broker and gen-
eral auctioneer.
Q. Have you seen the residence and surroundings of Mr.
Robert L. Holt's home at Matoaca, Va., recently?
2. I have.
Q. What did you observe there in regard to the yard, and
fencing with reference to a hedge, on eastern boundary, the
Smith property?
A. Mr. Holt's property on the west and facing the North
is very well kept with modern fence. On the east there is
an -evergrowing hedge that grows in the wild nature. This
hedge is extremely high. Judging from the old fence line this
hedge has a full growth of six inches on Mr. Holt's property,
also long roots and young sprouts growing a distance of six
feet or more in Mr. Holt's yard.
Q. How tall is this wild growth in Mr. Holt's yard?
A. An average of six feet.
Q. Can the yard be used for flower beds, or lawn purposes
adjoining the Smith property line?
A. Not very well.
Q. Would you say that the condition of Mr. Holt's yard
brought about the said hedge, as you testify was injured by
the said over growth, roots and sprouts?
A. Yes, sir.
Q. To what value or amount, taking into consideration, the
nature and appearance of his home, the use, rental and sale
value
A. This evergreen hedgoe growing wild and high, and con-
tinuously intruding on Mr. THolt 's property in appearance
from, a sale standpoint, injures it to the extent of at least
$200.00.
CROSS EXAMINATION.
Q. What is the appearance of this hedge on Mr. Smith's
lot?
A. Partially in an unkept nature.
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Q. Wouldn't it be easily practicable for Air. Holt to cut
that hedge to his line and to cut the roots to his line?
A. Mr. Iolt could take an axe and do this work.
And further this deponent sayeth not.
Signature waived
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Robert L. Holt
V).
Milton Smith and Etta Smith.
This cause, which has been regularly at rules, came on this
day to be again heard on the bill, and evidence for the com-
plainant, no answer or evidence being filed for the defendant
after due notice from the complainant to the defendant, and
being set down on the docket for hearing on May 13th, 1938,
at 10 o'clock A. M., and was argued by counsel for the com-
plainant and counsel for the defendant.
Upon consideration whereof, it is adjudged, ordered and
decreed that the defendants, Milton Smith and Etta Smith,
be, and they are hereby ordered as follows:
1. That the said defendants shall henceforth be enjoined
and restrained, and they are severally and jointly by these
presents enjoined and restrained henceforth from allowing
their said hedge, branches and/or roots thereof to grow over
and/or upon the said lot so belonging to the complainant,
and
2. That the defendants aforesaid be, and they are hereby,
ordered to pay to the complainant the sum of Two Hundred
Dollars ($200.00) as damages.
And the defendants indicating their intention of applying
to the Supreme Court of Appeals for an appeal in this cause,
this decree is suspended for the period of 60 days provided
a bond in the sum of $300.00 be furnished by the defendants
in form and with security satisfactory to the Clerk of this
Court, within 15 days from the date hereof.
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In the Circuit Court of Chesterfield County,
October 11th, 1938.
Robert L. Holt,
V.
Milton Smith and Mrs. Etta Smith.
This cause came on this day to be again heard upon the
papers formerly read and upon motion of William Old, coun-
sel for the defendants that judgment entered in this cause on
August 12, 1938 be suspended for an additional period of 10
days, and was argued by counsel.
On consideration whereof, good cause having been shown,
the court doth suspend the said judgment for 10 days from
this date.
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In the Circuit Court of Chesterfield County, Va.
Robert L. Holt,
V.
Milton Smith and Mrs. Etta Smith.
I, Philip V. Cogbill, Clerk of the Circuit Court of the
County of Chesterfield, do certify the foregoing to be a true
transcript of the record in this cause, and I further certify
that the bond required of the defendant was duly executed
on the 6th day of September, 1938, with surety approved by
me, in the sum of Three Hundred Dollars, and I further cer-
tify that the plaintiff had due notice of the application by
the defendant to the Clerk for a transcript of the record.
Given under my hand this 19th day of September, 1938,
and in the 163rd year of the Commonwealth.
PHILIP V. COGBILL,
Clerk.
A Copy--Teste:
M. B. WATTS, C. C.
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